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In the Court of Appeals of the District of Columbia. 


No. 2513. 

James E. Arnold. Appellant, 
vs. 

Walter L. Fisher, Sec'y, &c., et al. 

» I. L . i 


a Supreme Court of the District of Columbia. 

Equity. No. 30591. 

James E. Arnold, Plaintiff, 
vs. 

Walter L. Fisher, Secretary of the Interior; Albert J. Lee, 

Intervener, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

I ' 

1 Bill of Complaint. 

Filed October 30, 1911. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30591. 

James E. Arnold. Plaintiff, 
vs. 

Walter L. Fisher, Secretary of the Interior, Defendant. 

To the Honorable the Justices of said Court, your complainant re¬ 
spectfully represents: 

1. That he is a citizen of the United States, residing temporarily 
within the District of Columbia and that he files this suit in his own 
right. 

1—2513a 
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2. That the defendant Walter L. Fisher is temporarily residing 
within the District of Columbia, and is the Secretary of the Interior 
of the United States, and is sued as such. 

3. That by Acts of Congress approved April 26, 1906 and May 29, 
1908, copies of which are hereto attached and marked Exhibits A 
and B respectively, jurisdiction was conferred from the United Skates 
Court of Claims to hear and adjudicate the claims against the Mis¬ 
sissippi Choctaw Indians of the estate of Charles F. Winton, deceased, 
Chester Howe, Wm. X. Vernon and J. S. Bounds, their associates 

and assigns for services rendered and expenses incurred in the 
2 matter of the claims of the Mississippi Choctaws to citizenship 
in the Choctaw Nation. That the said Court was, by the said 
Acts of Congress, directed to render judgment thereon on the prin¬ 
ciple of quantum meruit. 

That it was also provided in said Acts of Congress that the 


“judgment if any, shall be paid from the funds now or hereafter 
due such Choctaws as individuals by the United States”, 

and it was further provided. 


“that the lands allotted to said Mississippi Choctaws are hereby de¬ 
clared subject to a lien to the extent of the claims of the said Winton 
and other complainants authorized by Congress to sue the said de¬ 
fendants.” 


4. That this complainant further states that during the year 1897 
and for a number of years thereafter the complainant Arnold per¬ 
formed services on behalf of the said Mississippi Choctaws in the 
matter of their claims to citizenship in the Choctaw Nation. That 
he filed petitions in the said suit in the Court of Claims brought 
under the two aforesaid Acts of Congress praying judgment against 
the said Mississippi Choctaws for the sendees rendered and moneys 
expended in prosecuting their claims to citizenship. That the Mis¬ 
sissippi Choctaws although they acquired the full rights of citizens of 
the Choctaw Nation were enrolled upon a separate roll, which is in 
the records of the Interior Department, known as the Mississippi 
Choctaw Roll, there being upon said roll one thousand six hundred 
and forty-three persons including adults and minors. That 
3 by reason of the services rendered and expenses incurred by 
this complainant, and other persons who are claimants before 
the Court of Claims in the case of Winton and others against the Mis¬ 
sissippi Choctaws, No. 29,821, on the dockets of said Court, each of 
these one thousand six hundred and forty-three persons were placed 
upon the citizenship roll of the Choctaw Nation, and thereby ac¬ 
quired allotments of land and interest in the funds and other prop¬ 
erties of the Choctaw Nation, the average value of the estate so se¬ 
cured by them being about Eight Thousand (8000) Dollars, to each 
individual. That in the petition filed in the Court of Claims this 
complainant demanded judgment against each individual Mississippi 
Choctaw whose name is upon said roll for services rendered of gen¬ 
eral nature to the benefit of each of said individuals and he also 
prays judgment against certain individuals in additional sums as 
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compensation for services rendered and expenses incurred for the 
especial benefit of said individuals. 

5. That said suit has been pending in the Court of Claims for a 
period of more than four years, during which time thousands of 
pages of testimony have been taken of witnesses produced by the 
claimants and by the said defendant Indians. That the time here¬ 
tofore fixed by the Court of Claims for the closing of evidence has 
expired, and it is expected that a final hearing on said case will be 
held at an early date, the time, however, not having been designated 
by the Court. T hat the defendants in said cause have not dis¬ 
puted the fact that such services were rendered and expenses 

4 incurred and paid on their behalf, the principal question be¬ 
fore the Court in said suit being merely the determination of 
the amount of judgment to be rendered. 

6. And ) our complainant further states that under the authority 
of certain Acts of Congress authorizing the Interior Department to 
remove the restrictions against the alienation contained in the pat¬ 
ents of allottees who are members of the five civilized Tribes, and 
under other laws authorizing the same, the Secretary of the Interior 
acting through his agent, the I nited States Indian Superintendent 
for the Union Agency at Muskogee. Oklahoma, sold at public sale 

^dement and upon sealed bids the allotments of certain 
Mississippi Choctaws. That between May 29. 1908 and June 7, 
1911, there was sold portions of allotments of a large number of said 
Mississippi Choctaws from which sales the sum of $132,805.68 wa* 
derived, and said sum was received by and came into the custody of 
the defendant, as Secretary of the Interior and his predecessors in 
office.^ That of this amount the sum of $84,076.35 w r as prior to 
June /, 1911 paid over to and received by the said Mississippi Choc- 
taw Indians. That on said day, to wit, June 7, 1911, there w T as in 
the custody of the Interior Department the remainder of said fund 
which with interest, aggregated $50,225.57, which said sum is now 
m Jhe custody of the defendant, his officers and agents. 

7. And your complainant further states that he is informed and 

belie\e>, the said defendant has notified the said Mississippi 
Choctaw Indians, from the sale of whose allotments the said 
fund was deiived, that he will dispose of the same immedi- 
to them upon their calling at the office of the Superintendent 
foi the Lnion Agency at Mu.skogee, Oklahoma, and unless restrained 
by this Honorable Court, said defendant through his officer, the 
Superintendent of said Union Agency, will forthwith pav the said 
sum of $50,225.57 to the said Mississippi Choctaw Indians, notwith¬ 
standing the provision contained in the said Acts of Congress, mak¬ 
ing the judgment of the Court of Claims in the said Winton case 
payable out of such funds and thereby creating a lien in favor of 
this complainant, and the other claimants in the Winton suit upon 
these and other funds. F 

8 And this complainant further states that on to-wit March 20 
1911, through his attorneys, he addressed a communication to the 
Secretary of the Interior notifying him of the lien w hich he claimed 
upon all funds credited to the Mississippi Choctaws. That on to-wit, 
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August 8, 1911, the Secretary of the Interior by notice to the at¬ 
torneys for the complainant required him to file a list of the said 
Mississippi Choctaws who are parties defendant in the Winton 
case, and against whom claims were asserted. That in response to 
this notice, a copy of which is attached hereto, as Complainant's Ex¬ 
hibit C there was filed with the Secretary of the Interior a complete 
list of the said one thousand six hundred and forty-three Mississippi 
Choctaws said list having been filed on August 29, 1911. 
6 That on September 23, 1911, the receipt thereof was ac¬ 
knowledged in a communication, wherein it was stated, 

“the matter will be given prompt consideration, and you will be 
advised at the earliest practicable date of the action taken therein.” 


9. And your complainant further states that besides the funds 
derived from the source above described, the said Mississippi Choc¬ 
taws are entitled to share in certain other funds derived from the 
sales of lands and other property of the Choctaw Nation, and in these 
funds their aggregate interest is about $132,000. That they will 
in the future when the surplus lands of the Choctaw Nation are sold 
be entitled to share in other funds, the amount of which is unascer¬ 


tained and problematical. 

10. And this complainant further states that on to-wit, October 
18, 1911, the attorneys of this complainant were notified that the 
said defendant the Secretary of the Interior had decided to pay the 
said Mississippi Choctaws their respective shares of tribal and other 
funds, notwithstanding the lien which this complainant and other 
claimants in the Winton suit asserted thereon, a copy of one of said 
notices being hereto attached and marked Complainant’s Exhibit D. 

11. And this complainant further states that if the said defendant 
be permitted to pay to the said Mississippi Choctaws the funds out 
of which Congress has provided for the payment and satisfaction of 

the judgment to be rendered by the Court of Claims in the 
7 said Winton case, the complainant will be deprived of his lien 
thereon, and the collection of such judgment, as he may re¬ 
cover will be delayed and as he believes may l)e rendered impossible. 

Premises considered the complainant prays: 

1. That a subpoena may be issued to the defendant requiring him 
to appear and answer this bill of complaint. 

2. That the said defendant, his officers and agents be enjoined 
until the further order of this Court and perpetually from paying to 
the said persons embraced on the Mississippi Choctaw Roll, any 
moneys now due or which may become due them from the United 
States. 


3. That the said defendant l>e required to answer showing what 
funds are now in his custodv as Secretarv of Interior, or in the cus- 
tody of his officers and agents to the credit of the Mississippi Choc¬ 
taws individually, or to the credit of the Choctaw Nation, and in 
which the said Mississippi Choctaws will l>e entitled to their propor¬ 
tionate share. 
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4. And for such other and further relief as justice and equity may 
require. 

JAMES E. ARNOLD, 

Plaintiff . 

The Defendant to this Bill is, Walter L. Fisher, Secretary of the 
Interior. 

RALSTON, SID DO NS & RICHARDSON, 

Plaintiff's Solicitors. 

8 District of Columbia, ss: 

Janies E. Arnold, being first duly sworn on oath, deposes and says, 
that he is the plaintiff in the foregoing bill of complaint by him su >- 
scribed, and that the facts therein stated are true to the best of his 
knowledge, information and belief. 

JAMES E. ARNOLD. 

Subscribed and sworn to before me this 28th day of October, A. D. 
1911 

[seal 1 HARVEY T. WINFIELD, 

L J Notary Public. 
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Exhibit A. 


“That the Court of Claims is hereby authorized and directed to 
hear, consider and adjudicate the claims against the Mississippi 
Choctaws of the estate of Charles F. Winton, deceased, his associates 
and assigns, for services rendered and expenses incurred in the mat¬ 
ter of the claim of the Mississippi Choctaws to citizenship in the 
Choctaw Nation, and to render judgment thereon on the principle 
of quantum meruit, in such amount or amounts as may appear equi¬ 
table or justly due therefor, which judgment, if any, shall be^ paid 
from any funds now or hereafter due such Choctaws by the l mted 
States. Notice of such suit shall be served on the Governor of the 
Choctaw Nation, and the Attorney General shall appear and defend 
the said suit on behalf of said Choctaws. 


10 Exhibit B. 

“Section 27. The Court of Claims is hereby authorized and di¬ 
rected to hear, consider and adjudicate the claims against the Mis¬ 
sissippi Choctaws of William N. Vernon, J. S'. Bounds and Chester 
Howe, their associates or assigns, for services rendered and expenses 
incurred in the matter of the claims of the Mississippi Choctaws to 
citizenship in the Choctaw Nation and to render judgment thereon 
on the principle of quantum meruit in such amount or amounts as 
may appear equitable and justly due therefor, which judgment, if 
anv, shall be paid from the funds now or hereafter due such Choc¬ 
taws or individuals bv the United States. That the said William N. 
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Vernon, J. S. Bounds and Chester Ilowe are hereby authorized to in¬ 
tervene in the suit instituted in said Court under the provision ot 
Section nine of the Act of April twenty-six, nineteen hundred and 
six, in behalf of the estate of Charles F. Winton, deceased: Provided, 
J hat the evidence of the interveners shall be immediately submitted: 
And provided, further, That the lands allotted to the said Mississippi 
Choctaws are hereby declared subject to a lien to the extent of the 
claims of the said Winton and the other plaintiffs authorized by 
Congress to sue the said defendants, subject to the final judgment of 
the Court of Claims in said case. Notice of such suit or intervention 
shall be served on the Governor of the Choctaw Nation, and the At¬ 
torney General shall appear and defend the said suit on behalf of 
the said Choctaws.” 
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Exhibit C. 


Address Only The Secretary of the Interior. 

Department of the Interior, 

Washington, Auy. 8, 1911. 

Land Allotments— 

30492—1911. 

49770—1911. 

J. E. D. 


Winton 

vs. 

Amos. 


Mr. William E. Richardson, Attorney at Law, Bond Building, Wash- 
ington, D. C. 

$ir: In your letter of March 20, 1911, relative to the suit in the 
Court of Claims, known as Case No. 29821, Estate of Charles F. 
Winton, Deceased, and others, vs. Jack Amos, and others, Missis¬ 
sippi-Choc taws, you referred to payments that have been made on 
various occasions to Mississippi-Choctaw Indians, and requested 
that no further payments be made of any moneys which had ac- 
(rued oi might thereafter accrue to the Lnited States, from any 
source, to the Mississippi-Choctaw Indians. 

It appears from your communication of April 5, 1911, that the 
entire bod\ of Choctaws enrolled as Mississippi-Choctaws was named 
as defendant in the alx>ve-mentioned case, and that judgments have 
been prayed in all of the petitions against all of the Mis- 
12 sissippi-Choctaws and not merely against the individuals who 
executed separate contracts of employment. 

In considering this matter, the Department has come to the 
conclusion that it should be furnished with the names of the Mis¬ 
sissippi-Choctaws who are defendants in the Winton case. You are, 
therefore, requested to file with the Department, within thirtv days 
from date hereof, a complete list of the Mississippi-Choctaw Indians 
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14 Rule to Show Cause. 

Filed October 31, 1911. 

******* 

Upon consideration of the Bill of Complaint and Exhibits herein 
tiled, it is by the Court, this 31st day of October, A. D., 1911, ordered 
that the said defendant Walter L. Fisher, Secretary of the Interior, 
show cause in this court on or before the 17th day of November, 
1911, why he should not be restrained pending the final determina¬ 
tion of this suit as prayed in said Bill of Complaint; provided that 
a copy of this rule and of said Bill of Complaint be served upon the 
said defendant on or before the thirty-first day of October A. D , 
1911. ’ 

HARRY M. CLABAUGH, 

Chief Justice. 

Marshal's Return. 

Served copy of within rule to show cause together with copy of 
bill of complaint on Walter L. Fisher, Secretary of the Interior, 
personally. 

AULICK PALMER, Marshal 
S. 

Oct. 31, 1911. 

15 Demurrer. 

Filed November 23, 1911. 

******* 

The Defendant says that the plaintiff’s bill is bad in substance. 

CHARLES W. COBB, 

Assistant Attorney General, 

F. W. CLEMENTS, 

C. E. WRIGHT, 

Assistant Attorneys, 

For the Defendant. 

Please note that the matters of law to be argued are : 

1. That the bill does not state sufficient facts to entitle plaintiff 
to the relief he prays; 

2. That the bill is uncertain, unintelligible, and ambiguous; 

3. That the bill fails to set forth any equities entitling plaintiff 
to relief by injunction either temporary, permanent, or otherwise; 

4. That the plaintiff has a plain, speedy and adequate remedy at 
law. 

(Endorsed.) 

Service acknowledged this 23d Nov. 1911. 

RALSTON, SIDDONS & RICHARDSON, 

Attfys for Pl’ff. 
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who are parties defendant in the above-mentioned case and against 

whom your clients have claims. .. . , . tl 

You are further notified that unless you file such hst \uthm Uie 
time specified, whatever funds are due tlie enrolled Mississippi-Uhoc- 
taw Indians will be distributed as heretofore to all such Mississippi* 
Clioctaws in the customary manner and at the usual times. 
Respectfully, 

1 ‘ SAMUEL ADAMS, 

First Assistant Secretary. 

W. C. P. 

J. W. H. 

7—T. H. P.—13. 


13 Exhibit D. 

Address only the Commissioner of Indian Affairs. 

Department of the Interior, 

Office of Indian Affairs, 

Washington, Oct. 18, 1911. 

Refer in reply to the following: 

Land Allotments. 

80*234—1911. 

J. E. D. 

W INTON 

vs. 

Amos. 


Mr. William E. Richardson, Attorney at Law, Bond Building, Wash¬ 
ington, D. C. 

Sir: Referring to Department letter of August 8, 1911. relathe 
to your request that no further payments be made to the Mississippi 
Choctaws involved in the suit in the Court of Claims known as 
Case No. 29821, estate of Charles F. Winton, deceased, and others, 
versus Jack Amos, and others, Mississippi Choctaws, pending the 
determination of such suit, you are advised that the Department on 
October 2. 1911, approved the recommendation of this Office that 
any sums which might be due the enrolled Mississippi Choctaw 
Indians out of the Choctaw tribal or other funds should not be with¬ 
held to await the determination of the Winton suit, but should l>e 
paid to such Mississippi Choctaws in the customary manner and 
at the usual time by such disbursing agent as might be authorized 
bv the Department to make the payments. 

Respectfully, 

^ C. F. HAUKE, 

Second Assistant Commissioner. 


10—R. F. P.—14. 
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16 Petition of James E. Arnold. 

Filed August *26, 1912. 

******* 

To the Justices of said Court your petitioner respectively repre¬ 
sents : 

(1) That he is the plaintiff in the original hill of complaint filed 
in this cause. 

(2) That since the happening of the matters recited in the orig¬ 
inal complaint filed herein, he is informed and believes that the 
Secretary of the Interior notwithstanding the pendency of this 
action, has paid to a large number of the Mississippi Choctaws re¬ 
ferred to in said bill of complaint, moneys in the hands of the United 
States due said Choctaws, but which, by virtue of the acts of Con¬ 
gress referred to in the original complaint, were subject to the prior 
lien to the complainant, apd the other persons who are petitioners 
in the Court of Claims in the Winton case. 

(3) That by an act of Congress passed and approved on the 24th 
day of August 1912, entitled An act making appropriations for the 
current and contingent expenses of the Bureau of Indian Affairs 
and etc., it is provided by Section 18, that the Secretary of the In- 

(been directed to satisfy) 

terior has certified certain judgments rendered in the District Court 
of Oklahoma, for the eight- judicial district in December 15, 1911 
in favor of one Albert J. Lee, and against certain Mississippi Choc¬ 
taws Indians, to wit, Jack Postoak, King Isaacs and other heirs of 
Roger Isaacs, Thompson Peters and Zeno Huff, and by pay- 

17 ing such judgments amounting in the aggregate to the sum 
of $5,105; that the said persons above named are Mississippi 

Choctaw Indians who are defendants in the Winton case referred 
to in the original bill of complaint filed herein, and the said funds 
now in the Treasury of the United States, and the credit of the said 
Jack Postoak and others above named, if taken for the payment 
directed to be made in the said act of Congress, will not leave suffi¬ 
cient funds for the satisfaction of the claims of this petition pend¬ 
ing in the Winton case; that the said funds in the Treasury are 
subject to a first lien in favor of this petitioner, and whatever sub¬ 
sequent appropriation has been made in favor of any other person 
whatsoever, is subject to said lien. 

(4) Your petitioner further states that he is advised that the 
Secretary of the Interior notwithstanding the acts of Congress giving 
this petitioner a lien on said funds, is about to pay the sum to the 
said Albert J. Lee, and unless restrained by this honorable Court 
said payment will be made, and whatever judgment is recovered by 
this petitioner in the Winton case against the said Jack Postoak and 
others named, will be inadequate, by reason of the fact, that there 
will be no funds out of which the sum may be paid. The premises 
considered this j>etitioner prays: 


2—.2513a 
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(1) That citation be issued requiring defendant to answer this 
supplemental petition. 

(2) That an injunction be granted pending further proceed¬ 
ings in this cause restraining the defendant from making 

18 the payment to said Albert .J. Lee, or to any person for him 
of the amounts appropriated in the said act of Congress of 
August 24, 1912. 

J. E. ARNOLD, 

Petitioner. 

James E. Arnold being first duly sworn on oath deposes and 
says: 

That he has read the foregoing petition bv him subscribed, that 
the facts therein stated upon knowledge are true, and those stateu 
on information and belief, he is informed and believes are true. 

J. E. ARNOLD. 

Subscribed and sworn to Ijefore me this 26th dav of August A. D 
1912. 

[seal.] HARVEY T. WINFIELD, 

Notary Public, I). ('. 

RALSTON, SIDDONS A RICHARDSON, Atfys. 


Order of 7 ntervention. 

Filed September 13, 1912. 

******* 

Upon consideration of the petition of J. E. Arnold filed 
19 herein on the 26th day of August. A. I)., 1912, and upon oral 
motion of counsel for Albert J. Lee, for leave to intervene 
in said cause, made in open Court, counsel for the plaintiff and 
defendant being then and there preent and all parties being heard, 
and the Court being full- advised, it is this 13th day of September. 
A. D., 1912, Ordered that Albert J. Lee be granted leave to intervene 
in said cause in his own right. 

WENDELL P. STAFFORD, Justice. 


Answer of Intervener, A. J. Lee, to Supplemental Petition. 

Filed October 25, 1912. 

******* 

Comes now Intervener, Albert J. Lee, pursuant to leave granted 
by order entered herein on the 13th day of September, 1912, and in 
answer to the plaintiff’s supplemental petition filed herein on August 
26, 1912, and the rule to show cause issued against Walter L. Fisher, 
Secretary of the Interior, and at all times hereafter saving and re- 
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serving to himself all manner of benefit and advantages of exception 
to the many errors and insufficiencies in plaintiff’s bill of complaint 
contained, for answer thereunto, or to so much or such parts of said 
bill as he is advised is material, says: 

1 & 2. That he has no interest in this proceeding other 

20 than in the matters and things set out and contained in para¬ 
graphs 3 and 4 of said supplemental petition and the relief 

which the plaintiff prays thereon, and, therefore he neither admits 
uor denies the matters and things set out and contained in the first 
two paragraphs of said supplemental bill. 

3. lie denies the allegations contained in the third paragraph of 
said bill, except that the parties named therein are defendants in the 
Winton case pending in the l\ S. Court of Claims, of which he has 
no personal knowledge but believes such to be true, and alleges the 
facts to be as follows: By section 1<S of tlie Act approved August 24. 
1912, entitled An act making appropriations for the current and 
contingent expenses of the Bureau of Indian Affairs, etc., the Sec¬ 
retary of the Interior is directed to “satisfy of record” certain judg¬ 
ments rendered in the district court of Oklahoma, for the eighth 
judicial district, on December Id. 1911, in favor of intervener and 
against certain Choc-taw Indians or their heirs therein named “out 
of any funds that may now or hereafter be to the credit of” said 
Indians or their heirs, said judgments amounting in the aggregate 
to $5,105.00; that said separate amounts were adjudged by the said 
district court of Oklahoma, after hearing had in open court at which 
the U. S. Attorney for the Eastern District of Oklahoma personally 
appeared and represented the defendants who are full blood Choctaw 
Indians, to be reasonable compensation for the services rendered: 
that said judgments represented not to exceed twenty-five per 

21 cent of the value of the property recovered as a result of the 
sendees of the intervener as attorney for said Choctaw Indians 

and that after the Secretary complies with the terms of said Act 
directing him to pay'said judgments there will still remain property 
standing in the name, or to the credit, of said individual Indians, 
or their estates, sufficient to satisfy any judgment the plaintiff can 
possibly hope to obtain in said Court of Claims. Intenener denies 



a first lien upon the funds or other property of said Indians. 

4. Intervener denies all the statements contained in paragraph 4 
of the supplemental bill and states the facts to lie as follows: that he 
has not yet applied to the Department for the payment of said judg¬ 
ments, but intends to make such application without delay, and he 
expects the Secretary to comply with the law and to pay his judg¬ 
ments out of any funds standing to the credit of the Indians'named 
in said act of Congress. He has not yet been advised of the amount 
of money standing to the credit of each one of said Indians or their 
heirs; that if the plaintiff should secure a judgment in said Court of 
Claims it will, under the act under which he now claims in said 
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Court.—the Act of May 29, 1908,—become a lien upon the lands of 
said Indians, the value of which are now and will then be far 
22 in excess of any judgment the plaintiff can possibly hope to 
obtain. 

For a further and more complete answer to said supplemental bill, 
intervener says: that the plaintiff in this case has no standing in the 
Court of Claims under either of the acts of Congress conferring juris¬ 
diction upon that Court to hear and determine the claims of attor¬ 
neys for services rendered the Mississippi Choctaw Indians or any of 
them; that the plaintiff is not named in either of said jurisdictional 
acts as one of the persons whose claims were referred to the said 
Court for determination and judgment: that after the approval of the 
Act of April 26. 1906. and on March 2. 1907, the plaintiff filed an 
intervening petition in the said Winton ca«e in the Court of Claims 
in which he alleged that he was an associate of Charles F. Winton. 
hut admitted in his testimony, taken under said petition, that he was 
not associated with Winton. hut claimed such association on the 
ground that they were engaged in the same general business: that 
realizing that the Court could not consider his claim under said 
jurisdictional Act of April 26. 1906. he attempted to secure con¬ 
gressional legislation specifically referring his claim against certain 
Mississippi Choctaw Indians to the Court of Claims for final decision 
and judgment, hut Congress refused to refer his said claim against 
said Indians to the Court for judgment, hut the Senate did. by reso¬ 
lution passed March 2. 1907. (Senate 8560. 59th Cong.. 2nd Ses.l 
refer the claim of .T. F. Arnold to the Court for a finding of 
28 fact and report to Congress: that after the approval of the 
Act of May 29. 1908. and on August 8. 1909. the plaintiff. 
.T. E. Arnold, filed an amended petition iVi the Court of Claims in 
which he then claimed to he an associate of Chester ITowe. one of the 
persons named in said last jurisdictional act. hut in his testimonv 
taken under said amended petition he stated that Mr. ITowe merely 
acted as his attorney and that in 1902 he paid Mr. ITowe in full for 
his sendees rendered the plaintiff. .T. F. Arnold, and that thereafter 
their relations ceased and terminated : therefore intervener represents 
that the plaintiff in this proceeding. .T. F. Arnold, has no standing in 
the Court of Claims as an intervener. or in any other capacitv in 
said Winton case and can claim no benefits or protection under either 
of said Acts conferring jurisdiction on said Court of Claims to hear, 
determine and render judgment in favor of certain claimants therein 
named: that he has no standing in this Court: that the proceedings 
in the Court of Claims instituted under said Acts of April 26, 1906. 

. • I , are now pending, no judgment having been ren¬ 

dered against any Mississippi Choctaw Indian and until the ren¬ 
dition of iudgment no lien can attach thereunder to any propertv of 
a Mississippi Choctaw Indian : that the Mississippi Choctaws and their 
property are subject to the exclusive control of Congress, and that no 
right or interest in or to the fund' 5 or lands of said Mississippi Choc¬ 
taws vested in the plaintiff prior to the approval of the said Act of 
August 26th, 1912. 
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24 And now having fully answered, intervener prays, that 

the rule issued on the supplemental bill filed herein August 
26, 1912, against Walter L. Fisher, Secretary of the Interior, 
be discharged and the bill dismissed with costs. 

ALBERT J. LEE. 

WEBSTER BALLINGER, Atfy. 


State of Oklahoma, 

County of Carter, ss: 

Albert L Lee, being first duly sworn according to law, deposed and 
said, that he is a citizen of the United States and of the State of Okla¬ 
homa and a resident of the town of Ardmore and is the identical per¬ 
son named in Section 18 of the Act approved August 24, 1912; that 
he has read the above and foregoing answer by him subscribed and 
knows the contents thereof; that the matters and things therein 
stated of his own knowledge are true and that those things stated 
upon information and belief he believes to be true. 

ALBERT .T. LEE. 


Subscribed and sworn to before me this 9 dav of October, A. D.. 
1912. 

[seal.1 J. M. LANFORD. 

Notary Public. 

My Com. Expires Aug. 30, 1913. 


25 Service of copy of the above and foregoing answer accepted 

this 25 — of October, 1912. 

RALSTON. SIDDONS & RICHARDSON, 

Attorneys for Plaintiff. 


Stipulation. 

Filed October 25, 1912. 

******* 

It is hereby stipulated and agreed between counsel for the partie- 
in the above-entitled cause that the demurrer of the defendant to the 
original bill may stand and be taken as a demurrer to the supple¬ 
mental bill filed herein, and as a return to the rule to show cause 
issued on said supplemental bill; and that said issues, i. e.. on the 
original bill, the supplemental bill, and the rule to show cause, to¬ 
gether with the issue raised by the intervener herein, on his answer 
4 the rule, mav be heard hv the court as one issue. 

RALSTON. SIDDONS & RICHARDSON, 

Attorney- for Plaintiff. 

CHARLES W. COBB. 

Assistant Attorney General; 

F W. CLEMENTS, 

First Assistant Attorney; 

C. EDW. WRIGHT, 

A ssistan t A ttom ey, 

For Defendants. 

WEBSTER BALLINGER, 

A ttomey for Intervener. 
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Opinion of Court. 
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Filed November 29, 1912. 

******* 

The bill in this ease prays that the defendant, his officers and 
agents, may he enjoined, until the further order of this court, and 
perpetually, from paying to persons on the Mississippi Choctaw roll, 
any monevs now due. or which may become due to them from the 
United States; and that the defendant he required to answer and 
show what funds are now in his custody as Secretary of the Interior, 
to the credit of the Mississippi Choctaws individually, or as the Choc¬ 
taw nation, and in which the said Mississippi Choctaws will he en¬ 
titled to their proportionate share. 

The hill avers that jurisdiction was conferred upon the United 
States Court of Claims, to adjudicate claims of the estate of Charles 
F. Winton. deceased, Chester Howe, William M. Vernon, and J. S. 
Bounds, their associates and assigns, against the Mississippi Choctaw 
Indians, for services rendered and expenses incurred in the matter of 
the claims of the Mississippi Choctaws to citizenship in the Choctaw 
Nation, bv the acts of Congress approved April 26. 1906, (34 Stat. at 
Large. 140.) and act of May 29. 1908, (35 Stat. at Large, 457). 

That the said court was bv said acts of Congress directed to render 
judgment thereon on the principle of quantum meruit, and 
that the judgment, if any, was to he paid from the funds now. 
or hereafter, due such Choctaws as individuals, from the 
United States: and that the lands allotted to such Mississippi Choc¬ 
taws were declared to he subject to a lien to the extent of the claims 
of said parties. 

That the complainant, during the year 1897, and for a number of 
years thereafter, performed services on behalf of said Choctaws, in 
the matter of their claims to citizenship in the Choctaw nation. 

That he filed his petition in the Comi of Claims under the said acts 
of Congress, in the suit therein pending, for his said services, and 
said moneys expended by him. That by reason of his services and 
expenses, and those of other persons who are claimants in the ease 
of Winton. et ah. against the Mississippi Choctaws. No. 29.821, in the 
Court of Claims, sixteen hundred and fortV-three persons were 
placed upon the citizenship roll of the Choctaw nation, entitling 
them to a share of the tribal funds and lands, of the average value of 
about $8,000 to each individual. 

That in his petition filed in the Court of Claims, the complainant 
demanded judgment against each individual Mississippi Choctaw 
whose name is on the said roll, for sendees rendered, of general 
nature, for the benefit of each; and he also prays judgment against 
certain individuals in additional sums, as compensation for services 
rendered, and expenses incurred, for the special benefit of said in¬ 
dividuals. That said suit has been pending in the Court of 
28 Claims for more than four years; that thousands of pages of 
testimony have been taken; and the time has expired for 
closing the evidence. 
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That the defendants in said cause have not disputed the fact that 
such services were rendered, and expenses incurred, by the complain¬ 
ant, the principal question before the court being the amount of 
judgment to he rendered. 

That certain allotments belonging to the five civilized tribes were 
sold between May 29, 1008, and .Tune 7, 1911, and a portion of the 
proceeds paid over by the Secretary of the Interior to the allottees. 
That on June 7, 1911, there was in the custody of the Interior De¬ 
partment. $50,225.57, being the remainder of the fund arising from 
said sales due to the Mississippi Choctaws. That the said defendant 
lias notified said Indians that he will immediately pay them the said 
money upon their calling at the Agency at Muskogee, Oklahoma; 
and complainant avers that the defendant will do so, unless re¬ 
strained and enjoined. 

That on October 18, 1911, complainant’s attorneys were notified 
by the defendant, that he had decided to pay said Mississippi Choc¬ 
taws their respective shares of tribal funds, notwithstanding the lien 
which the complainant, and other claimants in the Win ton suit, have 
asserted thereon: and the bill finally avers that if the defendant he 
permitted to pay to said Mississippi Choctaws the said funds out of 
which Congress has provided for the payment and satisfaction of the 
judgment to be rendered by the Court of Claims, in the said 
29 Win ton case, the complainant will be deprived of his lien 
thereon, and the collection of such judgment as he may re¬ 
cover will be delayed, and may be rendered impossible. 

August 20. 1912. the complainant filed a petition, or supplemental 
bill, wherein he avers that, on information and belief, the defendant, 
notwithstanding the pendency of this action, has paid to a large 
number of the Mississippi Choctaws, moneys in the hands of the 
United States, which were subject to the prior lien of the complain¬ 
ant. and others claiming under the said Winton case. 

That by act of Congress passed August 24. 1912. it is provided 
that the Secretary of the Interior shall pay certain judgments ren¬ 
dered in the District Coiwt of Oklahoma, in favor of one Albert .T. 
Lee. against certain Mississippi Choctaws, amounting to $5,105.00. 
That said Choctaws are defendants in the Winton case, and the said 
funds now in the Treasury of the United States, to the credit of said 
Indians, if taken for the payment directed to be made by said act of 
Congress, will not leave sufficient funds for the satisfaction of the 
claims of this petitioner, and any subsequent appropriation is sub¬ 
ject to said lien. That the said defendant, as he is advised, is about 
to pay the said sum to Albert J. Lee. and will do so, unless restrained. 
That if paid to said Lee. there will not be sufficient funds remaining 
to the credit of the said judgment defendants, out of which the com¬ 
plainant can be paid his claim : and the complainant then prays for a 
restraining order, to prevent the defendant from paying said 
80 Lee the amounts appropriated in said act of Congress of 
August 24, 1912. (87 Stat., 588). 

A rule was issued on the filing of this petition, requiring the de¬ 
fendant to show cause why he should not be restrained from paying 
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out of the Mississippi Choctaw funds the sums named in the peti¬ 
tion. 


An answer to this j>etition was tiled by said Albert J. Lee, in which 
he claims that the said complainant has no authority to stop the Sec¬ 
retary from making the said payment to him, in accordance with the 
said act of Congress. 

A stipulation, signed by counsel for the complainant, and for the 
defendant, and the intervener, said Albert J. Lee, was filed on Octo¬ 
ber 25, 1912, wherein it was stipulated that the demurrer filed by 
the defendant to the original bill,-should stand, and be taken as a de¬ 
murrer also to the supplemental bill, and as a return to the said rule 
to show cause; and that said issues in the original hill, the supple¬ 
mental bill, and the rule to show cause, together with the issue raised 
by the intervener, by his answer to the rule, may be heard by the 
court as one issue. 

On the record so made, and this stipulation of counsel, the case 
has been argued, and submitted to the court. 


Counsel for the respondent have presented numerous points in 
argument, claiming that this court has no jurisdiction, by virtue of 
any facts appearing in the bill, and the supplemental bill. 

In the first place, the bill is in the nature of a creditor’s 
31 bill, and it is urged that no jurisdiction attaches in a court 
of equity in aid of a creditor, until it is shown that the 
creditor has reduced his claim to judgment, and had an execution 
issued thereon, and returned nulla bona; or at least until he shows 
that there is no remedy at law by which he can secure his money. 

In this case, the complainant has taken no such steps. lie has 
stated a claim, indefinitely, for which he is now litigating in another 
court; and before obtaining judgment in the court that has juris¬ 
diction to ascertain the amount of his claim, on the principle of 
quantum meruit, he comes into a court of equity to secure what 
might be called an equitable attachment on funds in the hands of 
the Department of the Interior. 


If these funds said to be held by the Secretary of the Interior, be¬ 
long to the individual members of the Choctaw nation, or the Mis¬ 
sissippi Choctaws, then it is claimed that the court has no jurisdic¬ 
tion, because the said Indians are not made parties defendant, and it 
would be impossible for this court to adjudicate as between them and 
the complainant, in their absence. 


It must be remembered that the Congress of the United States has 
plenary powers of legislation, in respect to the property and persons 
of the Indian trilies. That notwithstanding these Indians may l>e 
gradually acquiring rights and duties as citizens, Congress has not yet 
relinquished the right which has been accorded to it, to legislate 
as to their property and as to their care, as the wards of the 
32 nation. 


Therefore, it is contended, that while the Secretary of the 
Interior is carrying out the duties imposed upon him by the acts of 
Congress, the court of Equity has no authority to control his actions, 
or to prevent the exercise of his proper official functions; and for that 
reason the plaintiff’s bill must fail. 
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Perhaps the latest expression of the Supreme Court of the United 
States, relating to the powers and duties ot Congress over the Indians, 
is given in the case of Gritts v. Fisher, et al., 224 U. S., 640. 

The plaintiff in that case was claiming vested rights, under the act 
of Congress fixing the membership of a tribe of the Cherokee nation, 
and allotting the tribal lands and properties to the said members. 
Congress thereafter passed an act increasing the number of members 
of the tribe, by admitting minors who had been born into the tribe, 
before a final partition and distribution had been made. 

The court said, in disposing of the case: 

“It is said that the act of 1902 contemplated that they alone” (re¬ 
ferring to plaintiffs,) “should receive allotments, and be the partici¬ 
pants in the distribution of the remaining lands, and also the funds 
of the tribe. No doubt such was the purport of the act, but that in 
our opinion did not confer upon them any vested right such as would 
disable Congress from thereafter making provision for admit- 

33 ting newly born members of the tribe to the allotment and 
distribution. The difficulty with the appellant’s contention, 

is, that it treats the act of 1902 as*a contract, when it is only an act 
of Congress, and can have no greater effect. 

Cherokee Intermarriage Cases, 203 U. S., 76-93. 

It was but an exertion of the administrative control of the Govern¬ 
ment over the tribal property of tribal Indians, and was subject to 
change by Congress at any time before it was carried into effect, and 
while the tribal relations continued. 

Stevens v. Cherokee Nation, 174 U. S., 445-488, 

Cherokee Nation v. Hitchcock, 187 U. S., 294, 

Wallace v. Adams, 204 U. S., 415-423.” 

Assuming that the complainant in this case has a standing in the 
Court of Claims, on a par with Charles F. Winton, or the other 
parties named, in the said acts of Congress; and also assuming that 
he may be able to recover a judgment for a considerable sum in the 
said court; still there is nothing shown in the bill that would take 
away from Congress its right to repeal the said acts, or to modify the 
same, or to pass other legislation, which it might deem wise and 
necessary, in the interest of the Indians. 

" As said by Justice Van Devanter, in the Gritts case, those 

34 two acts of April 26, 1906, and May 29, 1908, are only acts 
of Congress, and not contracts by which the claimants named 

could obtain vested rights. 

The language of the acts is such as to give the Court of Claims 
jurisdiction to determine what amount, if any, is justly due them; 
and to provide that such judgment, if any, shall be paid from any 
funds now, or hereafter, due such Choctaws by the United States; 
and the second act has the further provision that the lands allotted 
to the Mississippi Choctaws are declared to be subject to a lien to the 
extent of the claims of said Winton, and others, subject to the final 
judgment of the Court of Claims in said case. 

The provision for payment of the.se claims, after judgment is ob- 

3—2513a 
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tained, from funds belonging to the Choctaws, is in the alternative. 
That is, the payment shall be made from the funds now, or here¬ 
after, due such Choctaws by the United States; so that the acts them¬ 
selves do not undertake to prevent the Secretary of the Interior 
from proceeding with the regular administration of the Indian De¬ 
partment, pending the litigation in the Court of Claims. 

Subsequently, however, Congress saw fit to pass another act, dated 
August 24, 1912, (37 Stat., 533,) wherein the Secretary of the In¬ 
terior is specifically authorized and directed to pay certain judgments 
to Albert J. Lee. which have been recovered by him in the District 
Court of Oklahoma against certain individuals named, who belong 
to the Choctaw tribe of Indians, the same to be paid out of any 

35 funds which "may now or hereafter be to the credit of” the 
said individual Indians. 

The court has reached the conclusion that it cannot interfere with 
the payment of these judgments, by reason of any facts which the 
complainant has stated in the bill herein. 

The complainant also claims that the court should enjoin the Sec¬ 
retary from paying a per capita of $50 to each member of the Choc¬ 
taw tribe, as authorized by a joint resolution of Congress, passed on 
August 22, 1911. (Acts 1st Session, 62nd Congress, 44). 

The court holds that it is equally powerless to interfere with the 
duties of the Secretary of the Interior under this joint resolution. 
That is an exercise of legislative authority which the complainant 
can have no just ground to dispute; and tlie court cannot enjoin the 
payments contemplated thereunder, no matter what may be the posi¬ 
tion in which the complainant may be left by such action on the part 
of the defendant. 

As stated by Mr. Justice White, (now Chief Justice) in the case of 
Lone Wolf v. Hitchcock, 187 L T . S., 565; 

“Plenarv authority over the tribal relations of the Indians has 
been exercised by Congress from the beginning, and the power has 
always been deemed a political one, not subject to be controlled bv 
the judicial department of the Government.” 

While Congress, by the two acts first referred to in this 

36 case, dated April 26. 1906. and May 29, 1908, undertook to 
give individual citizens a method bv which their just and 

equitable claims against the Mississippi Choctaws could be settled, 
and to provide a means for payment of the judgmentswhen rendered! 
it must not be forgotten that it was legislating in behalf of the In¬ 
dians, the wards of the Government, whose property and interests 
were in the hands of the Secretary of the Interior; and if subsequent 
legislation should hinder or delay the complainant, and other claim¬ 
ants, in securing payment of their judgments, if any are obtained, 
nevertheless the wisdom of such legislation was to be considered bv 
Congress alone; and the complainant, and other claimants, had no 
vested rights, under the said jurisdictional acts, that Congress was 
bound to respect; and the court cannot therefore declare subsequent 
legislation to be subject to the liens acquired by the complainants 
under the said jurisdictional acts; and it has no authority, by reason 
of any facts appearing in this case, to prevent, by injunction, the 
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regular administration of the Indian affairs by the lawfully con¬ 
stituted authorities. 

Without prolonging this opinion, I think the demurrer to the bill 
and the supplemental bill must be sustained, and I will sign a decree 
to that effect. 

JOB BARNARD, Justice. 


37 Amended Bill. 

Filed December 6, 1912. 

* ***** * 

Amend paragraph 3. hv adding thereto the following: That this 
plaintiff was an associate of Charles F. \\ inton and Chester Howe 
in the prosecution of the claims of the Mississippi Choctaws as afore¬ 
said; that he tiled a petition on his own behalf in the case which 
was brought in the Court of Claims under said Acts of Congress 
and the said Court has entertained jurisdiction of his petition and 
claims. 

Amend paragraph 4, on page 3, by inserting, at the end thereof, 
the following: That the accounts of your petitioner against said 
individual Mississippi Choctaws, aggregating the sum ot $247,000.00. 
have been submitted in detail to the said Court of Claims and evi¬ 
dence has l>een taken in support thereof, with notice to said Missis¬ 
sippi Choctaws Indians, many of whom were called as witnesses in 
the said Court of Claims and testified in relation to said accounts. 

Amend paragraph 6. page 4. by adding, at the end thereof, the 
following: That a judgment against the defendant Mississippi Choc¬ 
taw Indians in the Court of Claims for twenty-five per cent of the 
value of their lands and allotments, said twenty-five per cent being 
testified to by many of the witnesses therein as a reasonable fee. 
would amount to the sum of $2,000.00 for each individual: 

38 that the funds derived and to he derived by the said Indians 
from sources such as the sale of surplus lands and in other 

matters whereby the same may come into the hands of the L nited 
States and he due to them as individuals by the Fnited States, does 
not and will not exceed the sum of $2,000.00, and your petitioner is 
informed and believes that the same will not amount to more than 
one-half of that amount; that the said funds referred to in the Acts 
of Congress above quoted, to-wit, the funds which were then and 
may hereafter be due said Indians by the United States, which funds 
were appropriated to the payment of the judgment of this plaintiff 
and others, will be insufficient to pay said judgments. 

JAMES E. ARNOLD. 

RALSTON, SIDDONS & RICHARDSON, Atfys. 


District of Columbia, ss: 

James E. Arnold, being first duly sworn, on oath deposes and 
says that the foregoing amendments to the original petition in the 
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above cause are true to the best of his knowledge, information and 
belief. 

JAMES E. ARNOLD. 


Subscribed and sworn to before me this 6th day of December, 

1912. 

[seal.] MARY W. GOODWIN, 

Notary Public, D. C. 


39 (Endorsed.) 

Leave granted to file this amended bill. 

JOB BARNARD. Justice. 


Decree Dismissing Bills. 

Filed December 6, 191*2. 

******* 

This cause came on to he heard at the October term of this court 
on the defendant’s demurrer to the original, amended, and the 
supplemental bills filed herein, and upon the return of the intervener 
to the rule to show cause, and wa> argued by counsel; and thereupon, 
upon consideration thereof, it is, this 6th day of December, 191*2. 

Ordered, adjudged, and decreed that the demurrer lie, and the 
same is herebv, sustained: that the rule to show cause he, and the 
same is hereby, discharged: that the original, amended, and supple¬ 
mental bills herein be. and the same are, hereby dismissed: and 
that defendant mav have his reasonable costs to he taxed hv the 

t 

clerk against the plaintiff. 

Bv the Court: 

JOB BARNARD, Justice. 


40 Order Allon'ing Appeal , dec. 

Filed December *23, 1912. 

******* 

The plaintiff having prayed an appeal from the decree herein, and 
having notified the defendants of his application, it is by the court 
this 23d dav of December 19T2, 

V 

Ordered: that said appeal he allowed and bond for costs on appeal 
fixed at $100.00 with surety to he approved. 

JOB BARNARD, Justice. 

Memorandum. 


December 30, 1912.—Appeal bond approved and filed. 
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Assignment of Errors. 

Filed February 4, 1913. 

******* 

The plaintiff and appellant hereby en'titled lau^T ” 

the decision and dgree o ^ Court mth ^ ^ f c 

LX>Un fy e f/Mun nint did 


41 


1. The Court erred m tl fbeRdl of Complaint did 
not create a lien upon the of 

the d^endanh«l^^^>u^iug'thrfu^s described ^n th^Kll of ^Cmn- 

3. The Court erred in its hoW ? ‘“I* he maintained 

* i ” e mof Coi “- 

Pl 4 n The Court erred in sustaining the Demurrer of the Defendant, 
Fisher and dismissing the Bill of Compliant 

T> \T STON SIPHONS RICHARDSON, 
RALfbl , Attorneys for Plaintiff. 


Designation of Record on Appeal. 

Filed*February 4. 1913. 

* * * * 

* * * ^ 

The plaintiff hereby designated the follomng p above en . 

record to he transmitted to the Court ot Appeal 
titled^cause^ Complaint filed October 31, l'* 11 - 
9 PhIp to Show Cause issued October 31, 1911. 

3. Demurrer of Defendant 1912. 

« t £U?« >»«• 

« Ani« .T 1- •« R"'« “ Sl “"' 

7 Stipulation filed November —, 1,lz - 
8. Opinion of Justice Barnard. 

9 Decree entered Decemlier h, 191.4. 

15 ; ^ Bond. 

12. Assignment of Error-. 

m Thi * D '^~dons * — r . 
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43 Supreme Court of the District of Columbia. 

Lnited States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
42. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part, of this transcript, in cause No. 30o91 in Equity, wherein James 
Vj. Arnold is Plaintiff and \\ alter L. Fisher, Secretary of the In¬ 
terior, et al. are Defendants, as the same remains upon the tile< 
and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 11th day of February, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court No 
2ol.I. Jame* F. Arnold, appellant, vs. Walter L. Fisher secV Ac 
et al. Couil of Appeals. District of Columbia. Filed Feb 12 ifflS* 
Henry W. Hodges, clerk. 
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No. 2513. 


JAMES E. ARNOLD, Appellant, 

V8. 

WALTER L. FISHER, Secretary of the Interior, and 

Others, Appellees. 


BRIEF FOR APPELLANT. 


This is an appeal from a final decree of the Supreme 
Court of the District of Columbia dismissing a bill for in¬ 
junction to restrain the payment of moneys in the hands 
of the Secretary of the Interior to the credit of a body of 
Indians known as the Mississippi Choctaws. The case was 
heard below on a return to the rule to show cause, includ¬ 
ing a demurrer filed by the defendant, the Secretary of the 
Interior. Upon this demurrer the bill was dismissed. 
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Statement of Facts. 

The bill of complaint and supplemental and amended 
bills contain the facts which are, for the purposes of this 
hearing, admitted by all parties to be true. From these 
pleadings it appears that, commencing in the year 1897, the 
appellant represented the Mississippi Choctaws in establish¬ 
ing their claims to citizenship in the Choctaw Nation; that 
in representing said Indians he was an associate of Chester 
Howe and other attorneys; that by reason of services ren¬ 
dered and expenses advanced in prosecuting claims of cer¬ 
tain Indians by the appellant and his associates 1,643 Mis¬ 
sissippi Choctaws, whose names appear on a special roll of 
the Choctaw Nation in the records of the Interior Depart¬ 
ment, secured their rights of citizenship and received an 
allotment of land and an interest in the funds and other 
property of the Choctaw Nation averaging $8,000 to each 
individual. 

That by acts of Congress approved April 26, 1906, and 
May 29, 1908, it was provided as follows: 

‘“That the Court of Claims is hereby authorized 
and directed to hear, consider and adjudicate the 
claims against the Mississippi Choctaws of the estate 
of Charles F. Winton, deceased, his associates and 
assigns, for sendees rendered and expenses incurred 
in the matter of the claim of the Mississippi Choc¬ 
taws to citizenship in the Choctaw Nation, and to 
render judgment thereon on the principle of quan¬ 
tum meruit, in such amount or amounts as may ap¬ 
pear equitable or justly due therefor, which judg¬ 
ment, if any, shall be paid from any funds now or 
hereafter due such Choctaws by the United States. 
Notice of such suit shall be served on the Governor 
of the Choctaw Nation, and the Attorney General 
shall appear and defend the said suit on behalf of 
said Choctaws.” 

“Section 27. The Court of Claims is hereby au¬ 
thorized and directed to hear, consider and adjudi¬ 
cate the claims against the Mississippi Choctaws of 
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William N. Vernon, J. S. Bounds and Chester Howe, 
their associates or assigns, for services rendered and 
expenses incurred in the matter of the claims of the 
Mississippi Choctaws to citizenship in the Choctaw 
Nation and to render judgment thereon on the prin¬ 
ciple of quantum meruit in such amount or amounts 
as may appear equitable and justly due therefor, 
which judgment, if any, shall be paid from the funds 
now or hereafter due such Choctaws or individuals 
by the United States. That the said William N. 
Vernon, J. S. Bounds and Chester Howe are hereby 
authorized to intervene in the suit instituted in said 
court under the provision of section nine of the act 
of April twenty-six, nineteen hundred and six, in 
behalf of the estate of Charles F. Winton, deceased: 
Provided, That the evidence of the interveners shall 
be immediately submitted: And provided further, 
That the lands allotted to the said Mississippi Choc¬ 
taws are hereby declared subject to a lien to the ex¬ 
tent of the claims of the said Winton and the other 
plaintiffs authorized by Congress to sue the said de¬ 
fendants, subject to the final judgment of the Court 
of Claims in said case. Notice of such suit or inter¬ 
vention shall be served on the Governor of the Choc¬ 
taw Nation, and the Attorney General shall appear 
and defend the said suit on behalf of the said Choc¬ 
taws.” 

Under the authority of these two acts of Congress the 
appellant, as an associate of Howe and Winton and others, 
filed suit in the Court of Claims in the case now pending on 
the dockets of the Court of Claims known as the case of 
“Winton and others vs. The Mississippi Choctaws, No. 
29.821,” in which case the said 1,643 individuals are de¬ 
fendants; that in the petitions filed in this case the appellant 
has demanded judgment against each one of said Indians 
for the services rendered of a general nature and inuring to 
the benefit of each of them, and also for such additional 
sums as against certain individuals for services rendered and 
expenses incurred in their special behalf. 

It is also charged in said bill of complaint that an equi¬ 
table lien on the funds of the said defendant Indians in the 
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custody of the United States and which were, at the time 
of the passage of said acts or thereafter, due them as in¬ 
dividuals by the United States, and the moneys received by 
the United States for their individual benefit from the sale 
of their allotments, was created by the following provisions 
in the said acts of Congress, to wit, that— 

“The judgment, if any, shall be paid from the 
funds now or hereafter to such Choctaws as individ¬ 
uals by the United States.” 

And the further provision— 

“That the lands allotted to said Mississippi Choc¬ 
taws are hereby declared subject to a lien to the ex¬ 
tent of the claims of the said Winton and other plain¬ 
tiffs authorized by Congress to sue said defendants.” 

The bill further charges (page 19) that the accounts of 
the appellant against said individual Mississippi Choctaws, 
aggregating $247,000 have been submitted in detail to the 
Court of Claims with evidence in support thereof; that many 
of the witnesses testified in said case in the Court of Claims 
that 25 per cent of the value of the estates secured for said 
Mississippi Choctaws would be a reasonable fee under the 
provisions of said acts of Congress, which said 25 per cent 
would amount to the sum of $2,000 against each individual 
defendant. 

The bill then recites the condition of the moneys in the 
hands of the United States which are in charge of the Secre¬ 
tary of the Interior which are due said Mississippi Choc¬ 
taws and will be paid to them, these funds aggregating 
$182,225.57, which, it is stated, will be insufficient to pay 
the anticipated judgment of the Court of Claims in said 
Winton case or to pay the amount due the appellant and 
for which he sues in said case. 

It is further stated that the said suit has been pending 
in the Court of Claims for more than four years, during 
which time a largo volume of testimony has been taken; 
that the evidence in said case has been closed by the order 


. 
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of said court, and the case will be considered on final hear¬ 
ing within a short time. 

The bill further states that notwithstanding the lien on 
the funds of said Indians created by the said acts of Con¬ 
gress and the sendees of the appellant and his associates, the 
Secretary of the Interior had refused to hold the said funds 
in his custody until the termination of said Win ton suit, but 
threatens to pay the same over to the said Mississippi Choc¬ 
taw Indians. The bill shows that upon a formal request 
filed with the Secretary of the Interior he has notified the 
attorney for the appellant that he will pay to the said Mis¬ 
sissippi Choctaws their respective shares of any funds due 
them. The bill thereupon states that should such payment 
be made to the Mississippi Choctaws out of the funds which 
Congress has provided shall be utilized in the payment and 
satisfaction of the judgment to be rendered by the Court of 
Claims in the Winton case, the appellant will be deprived 
of his lien thereon, and the collection of said judgment will 
be delayed or rendered impossible. 

The bill prayed that the defendant, the Secretary of the 
Interior, should be enjoined from paying to the Mississippi 
Choctaws, defendants in said suit in the Court of Claims, 
any moneys now due or which may become due them. It 
also prayed for a discovery of the funds in the hands of the 
Secretary to the credit of said Indians. 

By a supplemental petition in said cause (Record, pp. 9 
and 10) the appellant stated that by the Indian appropria¬ 
tion act of August 24, 1912 (section 18), the Secretary of 
the Interior was directed to satisfy certain judgments ren¬ 
dered by the District Court of Oklahoma for the Eighth 
Judicial District on December 15, 1911, in favor of one 
Albert J. Lee against said Mississippi Choctaws, six in num¬ 
ber, the said judgments aggregating $5,105, the persons 
named being defendants in the Winton suit; that the said 
act provided that said judgment should be paid out of any 
funds to the credit of said Indians; that notwithstanding 
that the claims of the appellant pending before the Court of 
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Claims in the Winton case are first lien on said funds, the 
Secretary of the Interior proposes to utilize said funds in 
the satisfaction of said judgments in the favor of said Lee; 
that should the moneys to said Indians be paid to said Lee 
there would be no money remaining due said Indians out 
of which any judgment in the Winton case might be paid. 

The court below permitted said Albert J. Lee to intervene 
and answer this supplementary petition. 

The demurrer of the Secretary of the Interior states four 
grounds: First, that the bill does not state sufficient facts 
to entitle payment to the relief prayed; second, that it is 
uncertain, unintelligible, and ambiguous; third, that it 
failed to set forth any equities entitling plaintiff to relief by 
injunction; and fourth, that the plaintiff has an adequate 
remedy at law (Record, p. 8). 

In sustaining the demurrer the court filed an opinion 
found on pages 14 to 19 of the record. 


Assignments of Error. 

The appellant filed in the court below in effecting his ap¬ 
peal the following assignments of error: 

“1- The court erred in holding that the acts of 
Congress and other matters stated in the bill of com¬ 
plaint did not create a lien upon the funds described 
in said bill. 

“2. The court erred in not holding that the threat¬ 
ened action of the defendants in disbursing the funds 
described in the bill of complaint constituted such 
an injury to the plaintiff’s rights as lienor that the 
said threatened actions should have been enjoined. 

‘ 3. The court erred in its holding that the said 
suit was in the nature of a judgment creditor’s suit 
and could not be maintained until final judgment in 
the litigation described in the bill of complaint. 

“4. The court erred in sustaining the demurrer of 
the defendant Fisher and dismissing the bill of com¬ 
plaint’’ 
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ARGUMENT. 

Upon the facts stated in the bill of complaint and the 
public acts of Congress, which finally gave recognition to 
the rights of the Choctaws who lived in Mississippi at the 
time of the liquidation of the affairs of the Choctaw Nation 
under the direction of Congress, and of which acts this court 
will take judicial notice, it appears that during the nine 
years covered by the prosecution of said claims until the 
final recognition in 1906 the appellant was engaged in rep¬ 
resenting said Indians, and, together with his associates, 
secured for the 1,643 individuals who benefited b^s their work 
estates of the aggregate value of over $13,000,000. Three 
years after the appellant had embarked in this undertaking 
Congress had, by the act of May 31,1900 (31 Stat. L., 236), 
provided that the contracts between the Mississippi Choc¬ 
taws and their attorneys should not be valid in so far as any 
lien was created on their prospective estates. This act made 
it impossible for the appellant at the successful conclusions 
of his labors for the Indians to recover any compensation 

therefor. 

Congress, in its discretion, being charged with the admin¬ 
istration of the estates of these Indians from the instant they 
became, by enrollment, Choctaw citizens, and having then 
in its custody funds due and payable to them as individuals 
and holding property intended to be sold and the proceeds 
divided among them and other Choctaws, and exercising 
supervision over their allotments during the trust period, 
which has not yet expired, provided for the ascertainment 
and settlement of the attorneys’ claims against these Indians, 
for the creation of their estates in this property, by giving 
the Court of Claims jurisdiction to adjudicate their accounts 
upon a quantum meruit basis, providing that whatever judg¬ 
ment was entered should be paid from any funds which at 
the time of the passage of said act, or thereafter, might be 
due said individuals. 


" 
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At the time in question, as at the time of the employing 
their attorneys, these Indians were citizens of the United 
States, capable in law of making their own contracts. They 
were then subject to suit at the instance of the appellant, 
who might have refused to prosecute his rights before the 
Court of Claims, but insisted upon instituting separate suits 
against these Indians where they lived and levying upon 
their household furniture, farm stock, etc. 

The appellant, however, as the record shows, accepted 
the invitations extended by said acts of Congress and brought 
his suit in the United States Court of Claims. This court 
will recognize the fact that the judgment of the Court of 
Claims will be of no operative force except upon the funds 
which the United States will hold to the credit of said In¬ 
dians when such judgment is entered, and, in fact, that the 
jurisdiction ot the Court of Claims in such cases is entirelv 
dependent upon the fact that the Government has funds and 
property of these Indians in its custody which it is the dutv 
of Congress to administer. 

L pon the facts as presented to this court the Secretarv 
of the Interior proposes to take the funds upon which Con¬ 
gress provided that this judgment should operate, the ex¬ 
igence of which in the hands of the United States confers 
jurisdiction upon the Court of Claims,and to pay these funds 
to {he individual Indians who are defendants in the Winton 
case without regard to the Winton litigation, and that this 
action on his part will leave no funds from which a judg¬ 
ment in that case can be collected. 

It appears lrom the pleadings that the suit of the ap¬ 
pellant has been pending against these Indians for four 
years; that the evidence has been taken and closed and 
that the case will within a short time be finally argued 
and submited. 




Construction of Act of April 26, 1906. 

From the foregoing we submit that the act of April 26, 
1906, created an equitable lien upon the funds of these 
Indians, who were defendants in the suit filed under the 
authority of that act. 

Congress, in passing legislation of this nature, is administer¬ 
ing a trust fund. The trust fund in question is that named 
in the act itself—that is, the moneys due these particular 
Indians. The Government had no interest in these funds; 
it had no claim against them, but was retaining them solely 
for the benefit of the Indians. The appellant had performed 
the services which created the funds in so far as those in¬ 
dividuals were concerned, and claimed a settlement of his 
indebtedness. The act authorizing him to sue in the Court 
of Claims and providing that the judgment should be paid 
out of those funds constituted a promise and assurance to 
him of the payment of such judgment as the court might 
render, and when he submitted his claims to the jurisdic¬ 
tion of the Court of Claims it was an acceptance of this 
promise. From that instant he was, in equity, entitled to 
look to those funds as his pledge or security for the satis¬ 
faction of his claims against these Indians, and if neces¬ 
sary to invoke the jurisdiction of this court because of the 
lack of general equity powers in the Court of Claims to en¬ 
force its judgments and grant injunctive relief pendente 

lite. 

In the position taken by the court below, that in the 
administrative control over the tribal property of tribal 
Indians, Congress may at any time change its policy (which 
is supported by the cases cited in the opinion, p. 17), and in 
the comments made with respect to the right of Congress to 
repeal its acts or to modify the same, or to pass other 
legislation in the interests of the Indians, we concur. It is 
a sufficient answer to this argument to say that Congress 
has not taken such action in this case. The joint resolution 
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directing per capita payments to all members of the Five 
Civilized Tribes, referred to in the opinion, was not intended, 
and had not been construed as directing unqualifiedly a 
payment of the said sums to each Indian on the rolls of 
those tribes, but only to those who had funds in that amount 
to their credit and available for the payment. If the 
Government has not sufficient money, it does not make the 
per capita payment for the full amount, and if the Govern¬ 
ment has a counter claim against the Indians, the money is 
not paid over. We contend that so long as these moneys of 
the Mississippi Choctaws were subject to the prior statutes 
of 1906 and 1908, quoted above, the funds of these Mis¬ 
sissippi Choctaws was not available because thev did not 
belong to the Indians, being subject to the charge and lien 
created by the statutes. 


The main error, however, in the opinion of the learned 
judge below was in the fact that he failed to distinguish 
the character of the rights which were claimed as a basis 
for the injunction suits, such as the cases of Gritts and 
others, and the rights set forth in the pending case. In 
those cases, the plaintiffs asserted an anticipated diminution 
of the value of their funds by the recognition of other 
tribal citizens and the addition of new names to the rolls. 
Their prayers for relief involved the destruction of a series 
of legislative acts passed for the administration of the af¬ 
fairs of the Indian nations. 


In the pending case, we ask that the executive officers of 
the Government be enjoined from carrying out a threatened 
act which will result in a great- injustice to persons who have 
proceeded, with congressional sanction, to establish their 
rigiit to an interest in said funds, and whose proceedings 
have conformed in all respects to the instructions of Con¬ 
gress. We do not ask that any legislation of Congress be 
nullified or that this court shall adjudicate the question of 
the constitutionality of any law. We ask that this court 
order the executive officers of the Government to respect the 
priority of rights which had attached to these funds in their 
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custody and have attached by the will and direction of 
Congress. That there may be a temporary delay in the 
execution of the resolution directing a per capita distribution 
in so far as the few individuals on the Mississippi Choctaw 
rolls are concerned, and that the intervening defendant, 
Albert J. Lee, may be required to wait for a short time 
before the condition of these funds can be ascertained and 
until it can be determined what funds will be available for 
the satisfaction of his judgments, is not to forbid the execu¬ 
tion of these laws but to give full force and effect to a series 
or system of acts affecting certain tangible funds in the 
custodv of the S'ecretarv of the Interior. 

Proceeds of Sales of Allotments. 

The act of 1898, quoted above, provides that the claims 
of the interveners in the Winton case shall be a lien on the 
allotments of the Indians involved. The bill of complaint 
states that the Secretary of the Interior has sold a number 
of these allotments, receiving payments therefor, which he 
holds to the credit of the individual Indians, and that he 
is engaged in paying the proceeds of these sales to the re¬ 
spective Indians. There is a universal rule of equity that 
where property charged with a lien is sold by a superior 
authority, the proceeds of sale are subject to the same lien 
and charge. In this particular case, the act of Congress 
does not provide any means for enforcing the lien. Whether 
it could be enforced in an action against the property in the 
hands of a third party is a matter which the court is not 
called on to determine. 

It is certainly a novel suggestion, if it be so intended, that 
this lien can be destroyed by a sale of the allotment by the 
Secretary of the Intertior and payment of the proceeds of 
sale to the Indians. It is noted that in the opinion of the 
justice sustaining the demurrer no reference therein is made 
to this phase of the case. The bill of complaint shows that 
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the Secretary had received on account of these sales $132,- 
805.68 and that prior to the filing of the bill had paid to the 
Indians the greater part of this amount, leaving a balance in 
his hands of $50,225.57. 

If the executive officers of the Government are permitted 
to dispose of the property of the Mississippi Choctaws upon 
which the judgment of the Court of Claims and the claims 
pending in that suit before judgment were expressly declared 
to be a lien, and pay to these Indians the funds in the custody 
of the Lnited States, the result will be to prevent the col¬ 
lection by attorneys of fees for services and expenses ad¬ 
vanced in the prosecution of claims which required nine 
years of arduous services and thousands of dollars in ex¬ 
penditures. It would be a simple matter for the defendants 
to prolong the trial of the suit, so that this result could 
be fully accomplished. It is not to be presumed that the 
appellant has taken the step of filing of this suit in equity 
upon a francied grievance or to protect his theoretical rights 
He charges directly, and states the facts upon which he 
makes those charges, that unless restrained by orders of the 
court the Secretary of the Interior proposes to pay funds 
to these Indians out of which his judgment is made payable 
by Congress and that there will not remain funds sufficient 
to meet his judgment when recovered. If, as a matter of 
fact, these statements had not been true, the defendant 
could have answered and disclosed the status of the funds 
in his custody as prayed in the third paragraph of the 
prayers attached to the bill. We, therefore, submit that 
the judgment of the court below, sustaining the demurrer 
and dismissing this bill of complaint, was erroneous and 
should be reversed. 

Respectfully submitted, 

J. H. RALSTON, 

F. L. SIDDONS, 

W. E. RICHARDSON, 

Attorneys for Appellee . 
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In the Court of Appeals of the District 

of Columbia. 

April Term, 1913. 

James E. Arnold, appellant, 

v. 

Franklin K. Lane, Secretary of the 
Interior, and Albert J. Lee, inter¬ 
vener. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

brief fob the secretary of the interior. 

This is a suit the object of which is to restrain the 
Secretary of the Interior, temporarily and perpetu¬ 
ally, from paying to the persons embraced on what 
is known as the Mississippi Choctaw roll any money 
now due or which may become due them from the 
United States (record, p. 4), and particularly from 
making payment to one Albert J. Lee, or any person 
for him, of the amounts provided in an act of Con¬ 
gress approved August 24, 1912 (37 StaL, 533). 
(Record, p. 10.) 

The proposition is a bit startling: To enjoin the 
Secretary from paying to certain Indians money <fae* 
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or to become due, them from the United States, and 
to prevent the Secretary from carrying out a specific 
duty enjoined on him by Congress. 

'One might naturally conclude from the tenor of the 
prayers above quoted that the Secretary is about to 
give effect to some unconstitutional, and therefore 
void, legislation. 

And who invokes this extraordinary intervention 
of the court, and why? 

The bill describes James E. Arnold as a citizen of 
the United States and (in the amendment to the bill 
filed subsequent to the rendition of the opinion of the 
court below, record, p. 19), an associate of Charles F. 
Winton and Chester Howe in the prosecution of 
claims of the Mississippi Choctaws. He has no judg¬ 
ment against these Choctaws or any of them. He has 
not even established that he is one of those associates 
of Winton and Howe, who were enabled by acts of 
Congress (Apr. 26, 1906, 34 Stat., 140, and May 29, 
1908, 35 Stat., 457), to bring suit in the Court of 
Claims. It merely so happens that he has injected 
himself into what is known as the Winton suit, No. 
29821, still pending in the Court of Claims. Whether 
he has a right as a litigant or whether, if he has, he 
has a right to recover any judgment against the 
Mississippi Choctaws, are questions yet to be deter¬ 
mined by another court. 

Yet he is here attempting, as the court below 
aptly expressed it (record, p. 16), “to secure what 
might be called an equitable attachment on funds in 
the hands of the Department of the Interior.” 
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There are two express acts of Congress, passed since 
the Winton suit was instituted, that he explicitly 
demands shall be disobeyed. And he asks the court 
to enjoin the Secretary from performing his duty in 
executing these laws. 

The court below refused to grant the prayers of the 
petition and dismissed the bill; hence this appeal. 

ARGUMENT. 

The acts of Congress (appellant’s Exhibits A and 
B, record, p. 5) upon which plaintiff relies do not 
direct that any money then or thereafter due the 
Choctaws as individuals should be held by the 
United States until a judgment in the cases. At 
most, they simply point out a fund from which the 
judgment, “ if any,” may be paid when it is rendered— 
from money due the Choctaws as individuals. If, 
when the judgment is rendered, there is no money 
due the Choctaws, then, so far as payment out of 
this particular fund is concerned, they must wait 
until some money is due. Congress did not contem¬ 
plate that the administration and execution of the 
law should be suspended while these people proceed 
in their own good time with their litigation. This 
is clear from the language itself; but it is made to 
appear beyond doubt when we find that Congress im¬ 
mediately proceeded to declare the real property of the 
Choctaws subject to a lien to the extent of the claim. 
It can not be said that Congress intended to tie up 
all the property, real and personal, of these Indians 
until final determination of these suits. Such would 
be nonsensical and unconscionable. 
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If, as plaintiff claims, these Choctaws are owed 
money by the United States and they wish to enjoin 
its payment, the suit can not proceed without the 
presence as parties of the individual Choctaws. They 
had a right to be heard; non constat but that the 
claim has been paid and discharged long ago. Can 
a fund owed by one person be litigated over and 
distributed or controlled by two other persons with¬ 
out the owner being heard? This is more particu¬ 
larly important in an injunction suit, when we con¬ 
sider that the equities of all parties must be con¬ 
sidered and that the Indians here have a right to 
advance their equities, which might dispose of the 
whole case regardless of the otherwise merits of the 
bill; they might show a balance of convenience 
which would be decisive. 

The Federal courts are not able to make a decree 
in any suit in the absence of an indispensable party, 
whereby his interest can be affected; and no such 
suit can proceed in the absence of such necessary 
parties. (Shields v. Barrow , 17 How., 130; Coiron v. 
Millaudon , 19 How., 113.) 

Specifically, if an injunction is sought to protect 
an interest in property all persons who have a bene¬ 
ficial interest in the property should be made parties. 
All persons whose presence is requisite to a complete 
adjudication of a controversy should be parties. 
And where the suit is to enjoin public officers from 
) paying out moneys the payee is a necessary party. 

(Hoppock v. Chambers , 96 Mich., 509 ; 56 NW., 86; 




5 


Butcher v. Camden , 29 N. J. Equity, 478; Benson v. 
Albany , 24 Barb., 248.) 

It is absurd to think that this appellant, advancing 
a mere uncertain and unliquidated claim, without a 
judgment, and the Secretary of the Interior and the 
court can get together and adjudicate the rights of 
these Indians in their own property and take it away 
from them in their absence. 

Moreover, in this suit, as in all suits of this char¬ 
acter, the United States is a necessary party and has 
not consented to be sued and has not been sued. 
(Oregon v. Hitchcock y 202 U. S., 60; Naganab v. Hitch¬ 
cock , 202 U. S., 473.) 

The act of May 27, 1908 (35 Stat., 312), dealing 
with the property of these Indians and the restric¬ 
tions thereon, provides: 

The Secretary of the Interior may remove 
such restrictions, wholly or in part, under such 
rules and regulations concerning terms of sale 
and disposal of the proceeds for the benefit of 
the respective Indians as he may prescribe. 

The joint resolution of Congress approved August 
22, 1911 (37 Stat., 44), provides: 

That the Secretary of the Interior be, and 
he is hereby, authorized, in his discretion, to 
make a per capita payment to the enrolled 
members of the Choctaw, Chickasaw, Chero¬ 
kee, and Seminole Indians of the Five Civilized 
Tribes entitled under existing law to share in 
the funds of said tribes, or to their lawful 
heirs, out of any moneys belonging to said 
tribes in the United States Treasury, or de- 
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posited in any bank, or held by any official 
under the jurisdiction of the Secretary of the 
Interior, said payment not to exceed fifty 
dollars per capita and to be made under such 
regulations as he may prescribe: Provided , 
That in cases where such members are Indians 
whose restrictions have not been removed the 
Secretary of the Interior may, in his discre¬ 
tion, withhold such payment and use the same 
for their benefit. 

Under the act of August 24, 1912 (37 Stat., 533), 
Congress provided: 

That the Secretary of the Interior is hereby 
authorized and directed to satisfy of record the 
judgments rendered in the district court of 
Oklahoma * * * in favor of Albert J. 
Lee and against Jack Postoak * * * King 
Isaacs * * * Thompson Peters * * * 
and Zeno Huff [amounting to over $5,000] by 
the payment thereof out of any funds that 
may now or hereafter be to the credit of [said 
Postoak and others]. 

Now t , here are three acts of Congress either abso¬ 
lutely directing the Secretary of the Interior to per¬ 
form certain acts or at least conferring upon him 
jurisdiction to administer the same. If the former, 
interference by the court would be to repeal the law. 
If the latter, the jurisdiction involves the exercise of 
judgment and discretion, and is exclusive. In either 
case the courts have no jurisdiction, by mandamus 
or injunction, to interfere with or coerce his judg¬ 
ment, discretion, or action; and for this reason alone, 
under any circumstances or facts which might be 





pleaded, the relief here sought must be deniecL 
(United States ex rel. McKenzie v. Fisher , 39 App. r 
D. C., 7; United States ex rel. Ness v. Fisher , 223* 
U. S., 683.) These two cases are absolutely con- 
elusive here. 

There is still another controlling feature of the case, 
however. By the petition it is sought to compel and 
coerce the Secretary of the Interior to violate his 
oath of office and to refuse to execute the law and the 
plain mandates of Congress. Plaintiff is asking the 
court to set aside, suspend, and repeal acts of Con¬ 
gress. Surely, the court will not so direct, simply 
because plaintiff might quarrel with Congress as to 
the wisdom of that legislation. Neither he, the 
court, nor the Executive has anything to do with the 
wisdom of legislation. The only other possible ground 
upon which he might ask the court to interfere would 
be that the legislation is unconstitutional. This, how¬ 
ever, is not urged here; but even were it urged there 
is nothing whatsoever in it that we can see. 

In the first place, as was stated by the Supreme 
Court of the United States in Lone Wolf v. Hitchcock 
(187 U. S., 553): 

Plenary authority over the tribal relations of 
the Indians has been exercised by Congress 
from the beginning, and the power has always 
been deemed a political one not subject to be 
controlled by the judicial departments of the 
Government * * * a moral obligation, 

rested upon Congress in acting in good faith 
in performing the stipulation entered into in 
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its behalf, but as with treaties made with 
foreign nations, * * * the legislative power 
might pass laws in conflict with the treaties 
made with the Indians. 

In that case the court further said: 

In view of the legislative power possessed 
by Congress over treaties with the Indians 
and Indian tribal property, we may not 
specially consider the contentions pressed 
upon our notice that the signing by the 
Indians of the agreement of October 6, 1892, 
was obtained by fraudulent misrepresenta¬ 
tions and concealment, that the requisite 
three-fourths of adult male Indians had not 
signed, as required by the twelfth article of 
the treaty of 1867, and that the treaty as 
signed had been amended by Congress with¬ 
out submitting such amendments to the action 
of the Indians, since all these matters, in any 
event, were solely within the domain of the 
legislative authority and its action is conclu¬ 
sive upon the courts. 

***** 

We must presume that Congress acted in 
perfect good faith in the dealings with the 
Indians of which complaint is made, and that 
the legislative branch of the Government exer¬ 
cised its best judgment in the premises. In 
any event, as Congress possessed full power 
in the matter, the judiciary can not question 
or inquire into the motives which prompted 
the enactment of this legislation. If injury 
was occasioned, which we do not wish to be 
understood as implying, by the use made by 
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Congress of its power, relief must be sought 
by an appeal to that body for redress and 
not to the courts. The legislation in question 
was constitutional and the demurrer to the 
bill therefore rightly sustained. 

It is thus apparent that, even assuming correct all 
of the conclusions of the appellant as to his lien upon 
this property, and as to his right to have it held in¬ 
violate for the payment of any judgment which he 
might obtain, Congress had full power and authority 
to repeal that portion of the act, or to modify it in 
any particular. And, indeed, there would be no 
breach of faith in doing so, for the appellant has not 
established any claim against these Indians, and may 
never do so. It was, at most, purely gratuitous for 
Congress to provide a way for payment of any judg¬ 
ment which might be subsequently obtained; and it 
had full power to withdraw that gratuity at any time, 
or to modify it in any particular. It was dealing 
solely and only with the property of the Indians over 
which, as we have seen, it has plenary power and 
control; and the sole question, therefore, is a political 
one with which the courts have nothing to do. The 
courts can not thus repeal acts of Congress. 

Furthermore, it is perfectly plain that Congress at 
all times intended to retain this power of dealing with 
the Indians and their property, and of disposing of 
their property as it believed the welfare of the In¬ 
dians required. It has made this intention manifest 
by the subsequent legislation; but even if this were 
not plain and manifest, nevertheless, as was said by 
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Mr. Justice Stafford in a case lately heard by him 
wherein his judgment was affirmed by the Supreme 
Court of the United States: 

The court should indulge a strong presump¬ 
tion in favor of such a retention of power, for 
we are not lightly to conclude that Congress 
intended to abandon it. Plenary power over 
the tribes and their property has been exer¬ 
cised by Congress from the beginning, re¬ 
strained only by its sense of moral obligation; 
and we should not be justified in holding that 
the power had been parted with, unless the 
act made it perfectly plain that such was the 
intention of Congress. 

Justice Stafford’s judgment in this case was 
affirmed by this court. (Gritts v. Fisher , 37 App. 
D. C., 473.) The court said: 

This legislation clearly indicated, in our 
opinion, that Congress intended to retain con¬ 
trol of the surplus lands and funds of the Chero¬ 
kee Tribe * * * that it had the undoubt¬ 
ed right to so retain control not only of the In¬ 
dians themselves * * * but of the tribal 
government, the roll of members, and of the 
undivided property of the community or tribe. 

This judgment was affirmed by the Supreme Court 
of the United States. (Gritts v. Fisher , 224 U. S., 
640.) 

And it was held in Barker v. Harvey (181 U. S., 481): 

As the matter of dealing with and concerning 
Indians and Indian lands rests with the politi¬ 
cal department of the Government, one Con- 
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gress could not limit or restrict the power of a 
future Congress in legislation concerning the 
same any more than one Congress could limit 
another as to any matter of general legislation 
should it attempt to do so when the good 
faith or good nature of the succeeding Congress 
could be appealed to to uphold the restriction. 

Consequently, as was said by the Supreme Court in 
the Lone Wolf case: 

If injury was occasioned, which we do not 
wish to be understood as implying, by the use 
made by Congress of its power, relief must be 
sought by an appeal to that body for redress, 
and not to the courts. 

Finally, we may ask, where are the Wintons, the 
• Howes, the Vernons, the Bounds, their associates or 
assigns—their real associates? They are the people 
for whose benefit this legislation was attempted. 
They are not here. Only the interloper Arnold is 
here. He seems to be everywhere. The others, the 
real beneficiaries of the legislation, are evidently 
satified with their lien on the $13,000,000 of land. 
They are pursuing their proper remedy. They are 
not coming into a foreign court, which has not original 
jurisdiction, to determine the merits of their claims, 
asking that court for the extraordinary relief by in¬ 
junction, basing it upon a mere uncertain, unascer¬ 
tained, unliquidated, and fantastical claim not yet 
reduced to judgment. 

So we see that under the law (and this was the view 
the lower court took of it when application was made 
to amend the bill when the court announced its 
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opinion) it would be impossible for appellant to state 
facts sufficient to entitle him to the injunctive relief 
he seeks. However, on the question of pleading alone 
the judgment of the lower court was correct. Ac¬ 
cording to the allegations in the bill, the 1,643 Mis¬ 
sissippi Choctaws against whom he asserts a claim 
(record, p. 2) have property averaging $8,000 in 
value—$13,144,000 in all. It is further alleged that 
the Secretary of the Interior has in his custody large 
sums of money which will be eventually paid the 
Mississippi Choctaws. Now, as stated above, appel¬ 
lant has no judgment against these Choctaws or any 
of them. He has simply intervened in an action 
which Congress has authorized other persons to com¬ 
mence, claiming that he is an associate of theirs. 
Even then the utmost he claims is that in that action 
he has presented claims amounting to $247,000. He 
further says that should the Court- of Claims render a 
judgment against the Choctaws for counsel fees it has 
been testified in the case by some witnesses that a 
reasonable fee would amount to the sum of $2,000 for 
each individual Choctaw. Of course he has not 
pleaded the fact that other evidence was introduced 
showing that he had no claim of any kind whatsoever 
against the Choctaws and that nobody else had and 
that a reasonable fee would be nothing. But, out¬ 
side of this, his whole pleading amounts to nothing 
more than a statement of the tact that he has inter¬ 
vened in the suit in the Court of Claims and has pre¬ 
sented certain claims. 
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In view of this, if he expected the lower court to 
hear his case and to afford him the relief he sought 
he would at least be compelled to show to the court, 
as a matter of law, that by the acts under which he 
claims Congress did confer jurisdiction upon the 
Court of Claims and that they were constitutional 
acts; this would involve many serious legal proposi¬ 
tions, such as, for instance, whether Congress can 
confer jurisdiction upon the Court of Claims to hear 
and determine a claim against a citizen of the United 
States, who, under the Constitution, has a right to be 
sued at his residence and is entitled to a jury; he 
would have to show that Congress has not repealed 
these acts and has not by subsequent legislation so 
modified them as no longer to entitle him to payment 
in the particular method therein provided for; he 
would have to show that the lien, if any, does not 
run with the land, and, consequently, that he has 
no remedy at law; in this connection he would have 
to show that his claim is of such an amount, and the 
court would have to hear all of the facts and adjudi¬ 
cate that it was of such an amount, as to injure him 
irreparably in case payments were made. 

This would involve an investigation by the court 
into all of the affairs of the Mississippi Choctaws; 
the adjudication of the value of their lands, and the 
interest of every member in all of their lands and 
funds; and the amount owed by each to Arnold; 
the adjudication of which question of fact involving, 
incidentally, questions of law. The court would be 
called upon not only actually to try and determine 
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the issues pending in the Court of Claims, the court 
and the only court, if any, with jurisdiction to try 
and determine those issues, but it would involve a 
multitude of other issues not pending or involved 
in the Court of Claims. 

Moreover, the prayer of the appellant’s bill (rec¬ 
ord, p. 4) is that the Secretary of the Interior be 
perpetually enjoined from paying to the Mississippi 
Choctaws any money now due or which may become 
due them from the United States. 

Complainant’s bill is therefore clouded and im¬ 
pregnated with all kinds of uncertainty and doubt, 
such as, under the vrell-established rules governing 
applications for the writ of injunction, to preclude 
him utterly from any relief in such a proceeding. 

Moreover, any competent and material evidence in 
support of the allegations in the bill would show that 
the real property of the Choctaws is worth 
$13,000,000. Now, he claims that he has a lien on 
this property under the acts in question. If so, cer¬ 
tainly any sale of the property by the Secretary could 
not destroy the lien. Therefore, the result of the 
pleading is that he has a lien on $13,000,000 of real 
estate to secure a mere asserted claim wholly uncer¬ 
tain, unascertained, and unliquidated, and not yet 
reduced to judgment. Indeed, he asks that the court 
hear the evidence, make certain his claim, and, in 
fact, accord him a judgment, adjudge that it is se¬ 
cured by the lands and funds of the Choctaws, and 
perpetually enjoin the Secretary of the Interior from 
disposing of any of the property on that account. He 
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should have gone a step further and asked for a man¬ 
datory injunction compelling the payment of the 
judgment by the Secretary of the Interior after it 
was rendered by the Supreme Court of the District, 
so that from thenceforth he need not worry about any 
action taken by the Court of Claims. 

We respectfully suggest that the judgment below 
should be affirmed. 

Charles W. Cobb, 
Assistant Attorney General. 

F. W. Clements, 

First Assistant Attorney. 

C. Edward Wight, 

Assistant Attorney, for the Secretary of the Interior. 
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